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Filing # 70546980 E-Filed 04/11/2018 11 :23 :22 AM 

IN THE CIRCUIT COURT OF THE SECOND JUDICIAL CIRCUIT, 
IN AND FOR LEON COUNTY, FLORIDA 

JOSEPH REDNER, 

Plaintiff, 

v. Case No. 2017 CA 2403 

DEPARTMENT OF HEALTH, 

Defendant. _______________ / 
ORDER ON NON-JURY TRIAL 

AND FINAL JUDGEMENT 

THIS CAUSE came before the Court on March 21, 2018 

for a non-jury trial as to the effect of Florida's 

Medical Marijuana Amendment [adopted in 2016 and placed 

in Article X, Section 29 of the Florida Constitution] 

on Plaintiff's documented need for use of medical 

marijuana. 1 

Plaintiff Redner contends that Article X, Section 

29 [the Amendment] gives him the right to use medical 

marijuana to prevent relapse of his stage-4 lung 

cancer, and contends that the Amendment unambiguously 

1The Florida Medical Marijuana Amendment does not change the fact that 
marijuana remains unlawful to possess or use under federal law, and nothing 
in this order should be interpreted as changing or reflecting federal law. 
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allows him to follow his physician's prescribed method 

of taking the medical marijuana, emulsifying 

("juicing") the medical marijuana biomass of the plant, 

determined to be the most effective way for this 77-

year old vegan to get the benefit of medical marijuana. 

Plaintiff Redner also contends that he is entitled 

to possess, grow and use his own medical marijuana 

plant for emulsification, as the raw plant needed for 

emulsification is not available from the "Medical 

Marijuana Treatment Centers" [MMTCs] the Department of 

Health has approved for distribution of medical 

marijuana. The Department of Health denies that even 

the individual qualifying patients [such as Plaintiff 

Redner] to whom the Amendment applies have the right to 

possess or use the raw, growing plant, although the 

Amendment, with its incorporated definition from 

Section 893.02(3), Florida Statutes (2014), provides 

otherwise. 

Based upon the clear language of the Amendment, and 

the lack of any credible evidence as to why the 
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Amendment should not be given that effect, the Court 

finds for the reasons set forth below, under Florida 

law, Plaintiff Redner is entitled to possess, grow and 

use marijuana for juicing, solely for the purpose of 

his emulsifying the biomass he needs for the juicing 

protocol recommended by his physician. The Court also 

finds, for the reasons set forth below, that the 

Florida Department of Health has been, and continues to 

be, non-compliant with the Florida Constitutional 

requirements. 

Summary of the Case 

1. Plaintiff seeks declaratory and injunctive 

relief relating to Florida's Medical Marijuana 

Amendment, adopted as part of Florida's Constitution in 

November 2016 and now found in Article X, Section 29 of 

the Florida Constitution. 

2. Plaintiff describes himself as a 77-year old 

vegan in remission from stage-4 lung cancer. There is 

no dispute that Plaintiff Redner is eligible for 
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medical marijuana; the Defendant Department has given 

him a card certifying his eligibility. 

3. Mr. Redner sees a marijuana doctor [Dr. Barry 

Gordon] the Department has recognized and certified as 

a prescribing medical marijuana doctor pursuant to the 

registration and certification provisions of Article X, 

Section 29, Florida Constitution. 

Issue Presented 

4. The general underlying issue presented is 

whether the Amendment allows Plaintiff to have and use 

his own growing marijuana plants without being subject 

to civil or criminal liability under Florida law. 2 

The March 21, 2018 Non-Jury Tria1 

5. At the March 21, 2018, hearing, attorney Luke 

Lirot appeared with Plaintiff Joseph Redner; attorneys 

2 There is no question Plaintiff remains subject to federal prosecution if he possesses a controlled substance such as marijuana; this case involves declaratory relief as to the meaning and effect on Plaintiff of the 2016 voter adopted constitutional amendment legalizing medical marijuana use and possession under Florida law. 
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Jason Gonzalez and Amber Stoner appeared for the 

Defendant Department. A court reporter was present. 

6. At the outset of the trial, the parties waived 

opening statements and announced their agreement that 

the trial evidence would consist of the live testimony 

of witnesses [Alexander Sandorf, Dr. Dustin Sulak, Dr. 

Barry Gordon and Joseph Redner] given at the December 

2017 evidentiary hearing relating to the injunction and 

three depositions taken on March 8, 2018 to preserve 

trial testimony [Dr. Barry Gordon, Joseph Redner and 

Department designated representative Courtney Coppola]. 

The parties agreed to the Court taking judicial notice 

of the court file and its contents, including discovery 

exchanged during the litigation and the hearing 

transcript from the December 20, 2017, hearing; counsel 

then delivered their closing arguments. 

7. As set forth in more detail herein, the Court 

finds that Florida's Constitution provides Mr. Redner's 

right to grow his own medical marijuana so he can 

follow his physician's recommendation for self-
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administering his medical marijuana through the juicing 

resulting from emulsification of the medical marijuana 

biomass, in the quantity Dr. Gordon recommende~ eight 

ounces of liquid per day. 

8. Further, while section {d) (1) (d) of the 

Constitutional Amendment requires the Department to 

define "the amount of marijuana that could reasonably 

be presumed to be an adequate supply for qualifying 

patients' medical use," the Department has still not 

complied with the Constitution. The presumption as to 

qtiantity may be "overcome with evidence of a particular 

qualifying patient's appropriate medical use." Article 

X, Section 29(d) {1) (d}. 

9. Until and unless the Department stops violating 

its Constitutional duty and adopts the mandated 

presumptive regulation, the evidence clearly 

demonstrates that Mr. Redner is entitled to follow the 

recommendations of his Certified Physician under 

Florida law, and to possess, grow, and use his own 

medical marijuana plants in a secure manner so he will 
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have access to the medical marijuana to which he is 

entitled under the Amendment. 

10. At the March 21, 2018, non-jury trial/summary 

judgment hearing, Plaintiff, without objection, moved 

into evidence March 8, 2018, depositions of Plaintiff, 

the Department representative, and Dr. Gordon, asked 

the Court to take judicial notice of the testimony from 

the December 20, 2017, hearing, the exhibits submitted 

at that hearing, and the rest of the court file. 

11. In their March 20, 2018, joint pre-trial 

statement [D.E. 96], the parties stipulated [or 

intended to stipulate] to five issues of fact and law: 

a. The text of Article X, section 29 [the Medical 
Marijuana Amendment known as "Amendment 2" adopted 
by Florida Voters in 2016); 

b. The text Section 893.02(3), Florida Statutes 
(2014) definition of "cannabis" incorporated into 

Amendment 2; 3 

3In the parties' stipulated statement of section 893.02(3), the parties did not cite to the 2014 version of the statute incorporated into Amendment 2, 
but rather to the amended definition of "cannabis" adopted in 2017, a 
definition not relevant in this case. The Court takes judicial notice that 
the correct definition of cannabis that controls the issues here is the 2014 
definition incorporated into and adopted with Amendment 2 in 2016. 
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c. Plaintiff is a "qualifying patient" as defined 
in Article X, Section 29 (b) (10) of the Florida 
Constitution. He has been diagnosed with cancer, 
which qualifies as a "debilitating medical 
condition" as defined in Article X, Section 
2 9 (b) ( 1) , Florida Constitution. 

d. Plaintiff possesses a valid qualifying patient 
"Identification Card" as provided in Article X, 
Section 29(b), Florida Constitution. 

e. Plaintiff's physician would recommend that 
Plaintiff grow and "juice" his own marijuana and 
consume a quantity of the juice daily as part of 
his treatment if Florida law permits Plaintiff to 
grow and juice his own marijuana. 

12. The parties then set forth their list of 11 

disputed issues of fact and law: 

a. Whether a "qualifying patient" has a 
constitutional right to possess growing mariJuana 
plants and administer them to him or herself, 
subject to reasonable regulations by the Department 
of Health as to the amount. 

b. Whether Article X, Section 29, permits a 
"qualifying patient" to possess growing marijuana 
plants to cultivate and process such plants for the 
purpose of administering medical marijuana to him 
or herself. 

c. Whether Plaintiff has a substantial likelihood 
of success on the merits of his claims in this 
case. 

d. Whether Plaintiff has an adequate remedy at law 
other than equitable injunctive relief. 
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e. Whether Plaintiff will suffer irreparable injury 
in the absence of a permanent injunction. 

f. Whether issuance of the requested injunction is 
in the public interest. 

g. Whether prior to filing this lawsuit Plaintiff 
exhausted administrative remedies available to him. 

h. Whether Article X, Section 29(d), "Duties of the 
Department" establishes any authority by which the 
DOH may limit a qualifying patient's access to 
different types of medical marijuana listed in 
Section 893.02(3), Florida Statutes (2014). 

i. Whether Article X, Section 29(d), "Duties of 
the Department," establishes any authority by which 
the DOH may limit different "routes of 
administration" for a qualifying patient to 
administer types of medical marijuana listed in 
Section 893.02(3), Florida Statutes (2014). 

j. Whether the Department has, at this point in 
time, created, promulgated, or adopted implementing 
regulations consistent with Article X, Section 
29 (d) (1) d, any regulation that "defines the amount 
of marijuana that could reasonably be presumed to 
be an adequate supply for qualifying patients' 
medical use, based on the best available evidence." 

k. Whether Plaintiff's physician submitted a 
physician's certification to the Department in 
accordance with Article X, Section 29(b) (9). 

13. The testimony pertinent to determination of the 

remaining issues is contained in the December 2017 pre

hearing depositions of witnesses marijuana consultant 
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Mr. Sandor£, osteopath Dr. Sulak, Florida certified 

marijuana Doctor Gordon, M.D., and Mr. Redner, the 

"live" in-person December 2017 testimony of witnesses 

Mr. Sandorf, Dr. Sulak, Dr. Gordon, and Redner, and the 

supplemental preserved trial testimony in March 2018 of 

witnesses Dr. Gordon, DOH Representative Coppola 

[Deputy Director of the Office of Medical Marijuana 

Use], and Mr. Redner. 

14. The deposition testimony prior to the December 

2017 hearing and the March 8, 2018, preserved trial 

testimony are as available to any reviewer as to the 

trial court, while the in-court testimony in December 

2017 gave the Court the opportunity to hear, and 

determine the demeanor and credibility of the 

witnesses, which is not an opportunity otherwise 

available to any reviewer. 

The Amendment 

15. Florida's Medical Marijuana Amendment reflects 

Floridians' decision to place in the Florida 
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Constitution a provision adopting as Florida's public 

policy "[t]he medical use of marijuana by a qualifying 

patient or caregiver in compliance with [the Amendment] 

is not subject to criminal or civil liability or 

sanctions under Florida law." Article X, Section 

29(a) (1). (Marijuana for medical or other purposes is 

legal in states including Maine, Colorado and 

California]. 

16. Florida's 2016 Constitutional Amendment spells 

out the rights of those Floridians suffering from 

specified debilitating conditions to use marijuana for 

medical treatment as long as the qualifying patients 

comply with the Amendment. 

17. The Amendment addresses the rights of 

Floridians in the public policy, definitions, and 

limitations subsections. Article X, Subsections 29(a); 

(b); and (c). 

18. The Amendment addresses the duties of Florida's 

executive branch, specifying the required issuance of 
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"reasonable regulations necessary" for the 

implementation and enforcement of this section, to 

"ensure the availability and safe use of medical 

marijuana by qualifying patients." Article X, 

Subsection 29(d). The Department's specified role is 

limited to helping effectuate qualifying patients' 

access to medical marijuana through adoption of a 

process for "issuance and renewal of qualifying patient 

identification cards," procedures relating to 

caregivers, registration of medical marijuana treatment 

centers and adoption of a regulation defining "the 

amount of marijuana presumed to be an adequate supply." 

Article X, Section 2 9 ( d) ( 1) . 4 

19. In their Amendment, Floridians address and 

limit the iole of the Legislature to adopting laws 

consistent with Section 29. 

20. As to the judicial branch, Floridians 

recognized and provided constitutional standing to any 

Florida citizen to seek judicial relief to compel [the 

4 The Amendment does not give the Department authority to limit the rights of Florida's qualifying patients, or to 
retilst terms defined in the Amendment. 
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Department's] compliance with its Constitutional 

duties. Article X, Subsection 29(d) (3). 

21. Nothing in the Amendment authorizes the 

Department of Health [or any other part of Florida's 

government] to ignore the rights of qualifying patients 

to access the medical marijuana treatment to which they 

are entitled under the Florida Constitution, or to 

exclude any method by which qualifying patients may 

take their medicine. 

Qualifying Patients' Rights 

22. Qualifying patients have the right to medical 

use of marijuana. "Medical use" is defined, in 

pertinent part: 

the acquisition, possession, use, delivery, 
transfer, or administration of an amount of 
marijuana not in conflict with Department 
rules, or of related supplies by a qualifying 
patient ... for the treatment of a 
debilitating medical condition. 

Article X, Subsection 29(b) (6). 

23. To avoid issues as to what is meant by 

marijuana, Floridians defined that: 
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(4) "Marijuana" has the meaning given 
cannabis in Section 893.02(3), Florida Statutes 
(2014}, and, in addition, "Low-THC cannabis as 
defined in Section 381. 986 (1) (b), Florida 
Statutes (2014), shall also be included in the 
meaning of the term "marijuana." 

Article X, Subsection 29(b) {4) . 5 

24. The operative definition of "marijuana" 

pertinent here, from the referenced statutory 

subsection 893.02(3), Florida Statutes {2014), states 

in the pertinent part that "marijuana": 

all parts of any plant of the genus Cannabis, 
whether growing or not; the seeds thereof; the 
resin extracted from any part of the plant; and 
every compound, manufacture, salt, derivative, 
mixture, or preparation of the plant or its 
seeds or resin. 

DOH Violations of the Law 

25. The actions of the Department of Health since 

Floridians' adoption of the Medical Marijuana Amendment 

in November 2016 are not close to full compliance with 

the Department's duties. 

5 Although the Legislature amended the definition of marijuana in 2017, that 
amended definition is not pertinent to the issues here, given Floridians' 
clear incorporation by reference of the 2014 statutory definitions meant for 
Amendment purposes. 
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26. Contrary to the Constitutional language the 

Department has not defined the amount of marijuana 

reasonably presumed to be an adequate supply, despite 

the mandatory nature of its constitutional duty to do 

so pursuant to Section 29(d) (1) (d). It has without the 

authority to do so, attempted to limit access of 

qualifying patients to various methods of 

administration by not approving MMTCs' registration 

requests. Its pronouncements include restrictions 

inconsistent with the Constitution as to qualifying 

patients possession of growing plants and its web site 

has a frequently asked question in which it contends -

without constitutional basis - qualifying patients 

cannot possess or use growing plants, even though the 

plain Constitutional language of the Amendment is to 

the contrary. 

27. The unrefuted March 8, 2018, trial testimony of 

Dr. Gordon illustrates a number of the ways the 

Department's violations are impeding the intended 
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Constitutional access for qualifying patients to the 

medical marijuana treatment to which they are entitled. 

28. Office of Medical Marijuana Use [OMMU] Deputy 

Director Coppola gave no explanation for the 

Department's non-compliance with its Constitutional 

duties, nor did the Department adduce any evidence as 

to why it had chosen to ignore its Constitutional 

duties to define the presumptive adequate supply, why 

it seemed to be acting inconsistently with the 

Constitution, and why it had not acted with the 

expected alacrity to "ensure the availability and safe 

use of medical marijuana." 

Findings and Conc1usions 

The Court having carefully considered the demeanor 

and credibility of the witnesses, the preserved trial 

testimony of Deputy Director Coppola, the exhibits 

submitted by the parties, the contents of the court 

file, and being otherwise fully advised in the 
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premises, makes the following findings of fact and 

conclusions of law as to the pending issues: 

1. Plaintiff Redner has a constitutional right to 

possess growing marijuana plants for the purpose of 

using them as medical treatment for his qualifying 

debilitating condition, consistent with Dr. Gordon's 

recommendations as to emulsifying [juicing] the biomass 

of the marijuana plants to obtain the recommended eight 

ounces per day. The Court interprets the Department's 

failure to comply with the Constitutionally required 

definition as equating to an amount of "zero", which 

presumption the Court finds has been overcome by the 

unrefuted evidence establishing Plaintiff Redner's 

appropriate medical use at eight ounces per day. 

2. Because Article X, Section 29 as adopted by 

Florida's voters is clear and unambiguous, and because 

it is not the role of the Court to rewrite the 

Constitution, the Court must find that Florida's 

Medical Marijuana Amendment permits Plaintiff Redner to 

possess growing marijuana plants in order to cultivate 
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and process such plants for the so1e purpose of 

administering the emulsified medical marijuana biomass 

to himself for the medical treatment to which he is 

entitled, and which Dr. Gordon has appropriately 

recommended. 

3. Although the Department initially contended 

Plaintiff failed to exhaust administrative remedies 

before initiating this action, the Department did not 

identify any administrative remedy available to 

Plaintiff. Further, to the extent the Department 

implicitly suggests facial unconstitutionality of the 

Amendment, the Department must be aware that 

administrative proceedings cannot address such 

constitutional questions, and that agencies lack 

jurisdiction to determine issues regarding protection 

of parties' constitutional rights. See, e.g. Key Haven 

Associated Enterprises, Inc. v. Board of Trustees of 

Internal Improvement Trust Fund, 427 So.2d 153 (Fla. 

1983); Odham v. Foremost Dairies, Inc., 128 So.2d 586 

(Fla. 1961) and Chrysler Corp. v. Florida Department of 
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Highway Safety & Motor Vehicles, 720 So. 2d 563 (Fla. 1st 

DCA 1998). 

4. In addition to the authorities listed in the 

prior paragraph, the Constitution itself vests 

Plaintiff Redner with standing to seek judicial relief 

here. See Article X, Section 29(d) (3). 

5. Article X, Section 29(d) provides the Department 

with no authority by which it may limit routes of 

administration for a qualifying patient to administer 

medical marijuana, and the Department has no authority 

to modify the rights of qualifying patients that 

Floridians have chosen to place in the Florida 

Constitution. 

6. As indicated above, there is no evidence the 

Department has complied with [nor tried to comply with] 

its obligation to define "the amount of marijuana that 

could reasonably be presumed to be an adequate supply 

for qualifying patients' medical use, based on the best 

available evidence." Thus, pursuant to Article X, 
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Section 29(d) (l)d, the evidence Plaintiff adduced as to 

Dr. Gordon's recommendation overrules any presumption 

there may otherwise have been and establishes the 

appropriate medical use amount for Plaintiff Redner. 

7. The uncontroverted evidence establishes that 

Plaintiff's physician Dr. Gordon submitted an 

appropriate physician's certification to the Department 

in accordance with Article X, Section 29(b) (9), with 

the result that Plaintiff Redner and his physician have 

met the Constitutional conditions. 

FINAL JUDGEMENT 

WHEREFORE IT IS 

ORDERED AND ADJUDGED that Plaintiff Joseph Redner 

is a qualifying patient with a debilitating condition 

who is entitled under Florida law to possess and use 

growing marijuana plants for medical treatment by 

emulsification (juicing] and consumption of up to eight 

ounces per day of emulsified biomass derived from 

growing marijuana plants. Plaintiff Redner may not 
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share the plants, any portion of them, or any juice 

therefrom with any other person, and he may only 

possess, grow and use the plants while he is involved 

in administering the medical treatment to himself in 

accordance with the recommendations of his physician, 

with no civil or criminal liability under Florida law. 

It is further 

ORDERED AND ADJUDGED that the Department of Health 

is in violation of its Constitutional duties, without 

valid excuse or reason. It is further 

ORDERED AND ADJUDGED that Plaintiff as the 

prevailing party is entitled to have his costs taxed 

against the Department if he timely submits his motion. 

ORDERED this \ \ ~ay of April, 2018 in . 
Tallahassee, Leon County, Florida. 

~ 
KAREN GIEVERS 
Circuit Judge 

Copies furnished to: 

Amanda L. Derby, Esq. 
Amanda.l.derby@gmail.com 

/f) l 7 c.A J. \.f ~J 
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Luke c. Lirot, Esq. 
Luke2@lirotlaw.com 

Jason Gonzalez, Esq. 
jasongonzalez@shutts.com 

Amber Stoner, Esq. 
amberstoner@shutts.com 

Jennifer L. Sommerville, Esq. 
jlp@shutts.com 

Michael J. Williams, Esq. 
Michael.Williams2@flhealth.gov 
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